Project Hosts Master Services Agreement

This Master Services Agreement ("Agreement") is entered into as of ______________, 200__ (“Effective Date”) by and between Project Hosts, Inc ("Project Hosts"), and _________________________________________________________ ("Partner").  This Agreement involves the following business arrangement:

Project Hosts will provide Partner with one or more secure, hosted deployments of Microsoft solutions (the “Deployments”) that Partner may use internally or provide to Partner’s customers.

Except as specified in sections 3.4 and 3.5 below, all notices, authorizations and requests required by or related to this Agreement shall be sent in writing and shall be deemed given on the day they are sent by mail or air express (postage or charges prepaid, certified or registered, return receipt requested).  Each party shall notify the other in writing of any changes to information in the following tables:

	Notices to Project Hosts should be sent to the following:

	Project Hosts, Inc.

17914 South Center Road

Conneautville, PA  16406
	Contact:

Contact Email:

Phone:

Fax:
	Scott Chapman

scottc@projecthosts.com

408-736-3448

408-716-2641

	New Order Email Address:
	Services@projecthosts.com


	Notices to PARTNER should be sent to the following:

	Partner Business Name:
	
	Contact name:


	

	Street Address

	
	Email:


	

	City, State, Zip
Country
	
	Phone:
	


	Invoices to PARTNER should be sent to the following:

	Partner Billing contact:
	
	Email:


	

	Phone:
	
	Fax:
	


This Agreement consists of this Cover Page, sections 1-9, and Exhibits A, B and C. 

By signing below, you represent that you read and understood the Agreement terms and conditions, have the authority to bind the party you represent to its terms, and the information provided above is accurate.

	Project Hosts
	Partner

	Signature: 
	Signature: 

	Print Name: 
	Print Name:

	Print Title: 
	Print Title:

	Date: 
	Date:


1. Definitions.  The following terms, whenever initially capitalized, shall have the following meanings for purposes of this Agreement:

1.1
Each Deployment will have a Customer associated with it, where “Customer” shall mean the organization that ultimately uses the Deployment and may be either the Partner or one of the Partner’s customers.

1.2
Each Deployment shall have a pricing exhibit and a license verification exhibit associated with it.  These Exhibits will be labeled by a number which is specific to that Deployment.  For example, the first Deployment will have a pricing exhibit labeled Exhibit B-1 and a license verification exhibit labeled by Exhibit C-1.  The second Deployment will have Exhibit B-2 and Exhibit C-2.  These exhibits will become part of this Agreement once they are signed by both PH and Partner.

1.3
Each Deployment shall have an Initial Deployment and Additional Services associated with it.

1.3.1
“Initial Deployment” shall mean the initial users, storage, servers, and other services specified in the Exhibit B for that Deployment.

1.3.2
“Additional Services” shall mean the additional services specified in an Exhibit B that Partner or Customer may add to that Deployment.

1.4
“Services” shall mean all Initial Deployments and all Additional Services. 

2. Project Hosts Obligations 
2.1. Supply Hosted Infrastructure.  Project Hosts will provide all servers, security, networking, monitoring, backup, authentication, and provisioning infrastructure necessary to support the Deployments.  Project Hosts will also monitor and maintain the Deployments by replacing defective hardware, installing software patches, and performing other necessary maintenance activities.

2.2. Supply EPM Software.  For each Deployment, PH will install and integrate all Microsoft software required for a fully functional environment as specified in the Exhibit B for that Deployment.

2.3. License Software.  PH will provide licensing for all software used in each Deployment, except for licensing provided by Customer, as specified in the Exhibit C associated with that Deployment.

2.4. Deliver Deployment.  PH will deliver each Deployment to the Lead Admin for that Deployment on or before the Activation Date for that Deployment, as specified in the Exhibit B associated with that Deployment.

2.5. Ensure Availability.  Project Hosts will employ commercially reasonable efforts to ensure that each Deployment is available to users twenty four (24) hours per day, seven (7) days per week, with the sole exception of scheduled maintenance periods, which, when they are necessary, shall last no longer than two (2) hours per day and which shall take place each morning between the hours of 2 a.m. and 4 a.m. in a time zone specified by Customer.  This agreement includes the 99.9% guaranteed availability Service Level Agreement (SLA) of Exhibit D.
2.6. Maintain Security.  PH shall provide commercially reasonable security for each Deployment, provided, however, that in no event shall the level of security provided by PH with respect to a Deployment fall below the level of security PH provides for its own servers, equipment, software, data, and personnel or below the level generally accepted as industry standard.

2.7. Back up the Environment.  Project Hosts shall back up each Deployment as follows:  All databases for a Deployment will be backed up nightly and kept onsite for 14 days.  Weekly backups will be moved offsite and kept for four weeks.  Monthly backups will be moved offsite and kept for three months.

2.8. Provide Hosting Support.  PH will provide Partner with an email address and a phone number to Project Hosts’ 24x7 Network Operations Center (NOC).  Partner may also give this contact information to Customer.  Partner or Customer may open support issues at any time.  Project Hosts will resolve all issues relating to the security, availability, and performance of the Deployment within the timeframes specified in Exhibit A.

3. Partner Obligations 

3.1. Obtain Microsoft License Verification.  The Exhibit C associated with each Deployment specifies all Microsoft software licenses that Customer will be providing for that Deployment.  Partner acknowledges that if PH has not received a completed and signed Exhibit C for a particular Deployment, then PH will charge Partner rental fees for all Microsoft software licenses needed for the Deployment until the signed Exhibit C is received by PH.  Similarly, if Customer usage of a Deployment requires Microsoft licenses that exceed those specified in Exhibit C, then PH will charge Partner rental fees for the difference until a revised and signed Exhibit C is received by PH.  The applicable monthly license rental fees for each Deployment are specified in the Exhibit B of that Deployment under Additional Services.

3.2. Install Client Software.  Partner will inform each Customer that if Customer users want to connect to their Deployment using client software running on their PCs (e.g. Microsoft Office/Outlook, Microsoft Project Professional), then Customer will be required to license, install, and maintain any such client software.

3.3. Enable Access.  Partner will inform each Customer that Customer computers used to access the environment will need to have Microsoft Internet Explorer 6.0 or higher installed and will need to be configured so that users will be able to download and run Active-X controls that are signed by Microsoft.  If Deployment includes Remote Desktop or Citrix access, Customer will need to configure its local firewalls and proxy servers in order to allow Customer users to access the Deployment over the Internet using either Microsoft Remote Desktop or Citrix.  

3.4. Enable Single Sign-On.  If Customer would like users to have single sign-on capability that avoids authentication prompts when opening SharePoint documents or when connecting to EPM or CRM from Outlook, then Partner will inform Customer that Customer will need to provide users with the administrative rights on their PCs that are required for them to add their hosted username and password to their PCs “Stored Network Passwords” (requires a Professional or Business version of Windows – not a Home version).

3.5. Optionally Order Additional Services.  Partner may use the provisioning tool provided by Project Hosts to provision new users at any time.  Partner may also request that PH give Customer permission to use the tool.  If Partner or Customer uses the tool to provision new users, that will be considered an order of Additional Services.  Also, if the storage used in Customer’s Deployment exceeds the initial amount specified in Exhibit B, the use of additional storage by Customer will be considered an order of Additional Services.  Customer may also order Additional Services by sending an email to Project Hosts’ New Order Email address, as specified on the cover page of this agreement.

3.6. Optionally Reduce Additional Services.  Partner or Customer may reduce Additional Services by using the provisioning tool provided by Project Hosts to disable users.  If Partner or Customer uses the tool to disable users, that will be considered an immediately effective reduction of Additional Services.  Partner may also reduce Additional Services by sending an email to Project Hosts’ New Order Email address, as specified on the cover page of this agreement.

4. Term
4.1. Initial Term.  The initial term of this Agreement will commence on the Effective Date and continue for one year.
4.2. Renewal Term(s).  This Agreement will be automatically renewed for successive one year terms unless terminated by either party according to paragraph 5 below.
4.3. Deployment Initial Term.  The initial term of each Deployment will commence on the Activation Date specified in Exhibit B for that Deployment and continue for the timeframe specified by “Initial Term” in that same Exhibit.
4.4. Renewal Term(s).  Following the Initial Term, this Agreement will be automatically renewed for successive one month terms unless either party gives the other party thirty (30) days written notice of its intent not to renew.
5. Default and Termination
5.1. Termination of the MSA.  Either party may terminate the MSA after all Deployments governed by the MSA have been terminated.  Such termination shall be done by sending written notice to the address specified on the first page of the Agreement (the “Notice Contact”). 

5.2. Termination of a Deployment.  Either party may terminate any Deployment at the end of a Deployment Term by providing the other party with 30 days written notice to the Notice Contact.  PH will cease billing for a particular Deployment on the Termination Date for that Deployment.

5.3. Termination for Convenience.  Partner may terminate any Deployment for convenience upon 30 days written notice to the Notice Contact.  If the Exhibit B for that Deployment specifies an Initial Term greater than one month and specifies that Partner receives a discount due to the Initial Term (“Initial Term Discount”), and if Partner termination for Convenience takes place during the Initial Term, then Partner shall pay to Project Hosts as liquidated damages an amount equal to (i) the Setup fee specified in the Exhibit B for that Deployment plus (ii) the Initial Term Discount multiplied by the pre-discount total of all invoices sent by Project Hosts to Partner prior to termination.  

5.4. Termination for Cause.  This Agreement and all of its Deployments may be terminated immediately by either party if any of the following events of default occur with respect to the other party (“Defaulting Party”): (a) if Defaulting Party materially fails to perform or comply with this Agreement or any provision hereof; (b) if Defaulting Party fails to strictly comply with the provisions of Section 8; (c) if Defaulting Party becomes insolvent or admits in writing its inability to pay its debts as they mature, or makes an assignment for the benefit of creditors; (d) if a petition under any foreign, state, or United States bankruptcy act, receivership statute, or the like, as they now exist, or as they may be amended, is filed by Defaulting Party; or (e) if such a petition is filed by any third party, or an application for a receiver of Defaulting Party is made by anyone and such petition or application is not resolved favorably to Defaulting Party within sixty (60) days.
5.5. Survival.  Sections 1, 7, 8 and 9 shall survive termination of this Agreement.
6. Fees and Payment Terms
6.1. Fees.  The fees and charges for each Deployment will be as set forth in that Deployment’s Exhibit B.  Project Hosts will not increase fees for any Deployment during the Initial Term of that Deployment.  Project Hosts may change or increase the fees it charges Partner for Service(s) effective upon commencement of a Renewal Term by providing sixty (60) days notice to Partner.
6.2. Billing and Payment Terms 
6.2.1. Hosting Fees.  Project Hosts shall invoice and Partner shall pay on a monthly basis all hosting charges incurred by Customer.  Project Hosts invoices on the first of every month for all hosting Services to be provided during that month and prorated amounts for any hosting Services that were added during the previous month.  

6.2.2. Payment Terms.  Payment of fees and charges are due and payable within thirty calendar days after the date of each Project Hosts invoice.  All fees and charges are specified in U.S. dollars and all payments will be made in U.S. dollars.  Amounts past due will be subject to an interest charge equal to one and one-half percent (1.5%) per month or the highest rate allowed by applicable law.  If Partner is delinquent in its payments, Project Hosts may, upon written notice to Partner, modify the payment terms to require full payment for the continued provision of all Services or require other assurances to secure Partner’s payment obligations hereunder.

7. ACCEPTANCE, DISCLAIMER OF WARRANTY AND LIMITATION OF LIABILITY
IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY DIRECT (EXCEPT AS TO AMOUNTS OWED HEREUNDER), CONSEQUENTIAL, INDIRECT, INCIDENTAL, OR SPECIAL DAMAGES WHATSOEVER, INCLUDING WITHOUT LIMITATION, DAMAGES FOR LOSS OF BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION, AND THE LIKE, ARISING OUT OF THE USE OF OR INABILITY TO USE THE DEPLOYMENT, EVEN IF THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

8. Nondisclosure Agreement
Each party shall keep confidential the terms and conditions of this Agreement, and other non public information and know-how disclosed to such party by the other party. However, each party may disclose the terms and conditions of this Agreement in confidence to its immediate legal and financial consultants as required in the ordinary course of such party's business. Each party may disclose this Agreement in, and as an exhibit to, its public disclosure documents, if on the advice of legal council it would be required to do so.
9. General
9.1. Force Majeure.  Except for the obligation to make payments, neither party will be liable for any failure or delay in its performance under this Agreement due to any cause beyond its reasonable control, including acts of war, acts of God, acts of terrorism, earthquake, flood, embargo, riot sabotage, labor shortage or dispute, governmental act or failure of the Internet (not resulting from the actions or inactions of Project Hosts), provided that the delayed party (a) gives the other party prompt notice of such cause and (b) uses its reasonable commercial efforts to promptly correct such failure or delay in performance. 
9.2. Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of California.

9.3. Severability.  In the event any provision of this Agreement is held by a tribunal of competent jurisdiction to be contrary to the law, the remaining provisions of this Agreement will remain in full force and effect.

9.4. Assignment.  Partner may assign this Agreement in whole as part of a corporate reorganization, consolidation, merger, or sale of substantially all of its assets. Partner may not otherwise assign its rights or delegate its duties under this Agreement either in whole or in part without the prior written consent of Project Hosts, and any attempted assignment or delegation without such consent will be void. Project Hosts may assign this Agreement in whole or part without Partner’s consent. Project Hosts also may delegate the performance of Service(s) to third parties, including Project Hosts’ wholly owned subsidiaries, provided Project Hosts remains responsible to Partner for the delivery of such Service(s). This Agreement will bind and inure to the benefit of each party’s successors and permitted assigns.

9.5. Relationship.  Nothing in this Agreement will be construed to imply a joint venture, partnership, or agency relationship between the parties, and Project Hosts will be considered an independent Project Hosts when performing any services under this Agreement. 

9.6. No Third Party Beneficiaries.  Project Hosts and Partner agree that, except as otherwise expressly provided in this Agreement, there shall be no third party beneficiaries to this Agreement, including but not limited to the insurance providers for either party or the customers of Partner.

9.7. Cooperation.  Partner acknowledges that its timely provision of and access to, assistance, cooperation, complete and accurate information and data from its officers, agents, and employees (collectively “Cooperation”) are essential to perform the Services, and that Project Hosts shall not be liable for any deficiency in performing Services if such deficiency results in Partner’s failure to provide reasonable Cooperation.

9.8. Non-Solicitation.  During the term of this Agreement and for a period of one year after termination of this Agreement, each party agrees that it will not directly or indirectly, solicit or attempt to solicit (except through general employment advertising) for employment any persons employed by the other party.

9.9. Marketing.  Partner and Project Hosts agree to participate in co-marketing activities. Upon execution of this Agreement, Project Hosts and Partner may issue either a joint or Project Hosts-led press release announcing the relationship.  However such press release(s) will not be issued without prior consent and approval of both Project Hosts and Partner, which consent and approval shall not be unreasonably withheld. During the term of this Agreement, Project Hosts may publicly refer to Partner orally, in writing, and on the Project Hosts Website, as a partner of Project Hosts, and may put Partner logo on the Project Hosts Website. Likewise, Project Hosts agrees that during the term of this Agreement Partner may publicly refer to Project Hosts orally, in writing, and on the Partner Website, as a service provider of Partner.

9.10. Counterparts.  This Agreement may be signed in counterparts, including but not limited to via facsimile, each of which shall be deemed to be an original, but all of which shall constitute the same instrument.

9.11. Entire Agreement.  This Agreement and any Exhibits attached and related hereto constitute the entire agreement between the parties as of the Effective Date and may only be modified by an instrument in writing signed by both parties. This Agreement cancels and supersedes any and all prior proposals (oral or written), understandings, representations, conditions, warranties, covenants and other communications between the parties, which relate to the subject matter of this Agreement.

Exhibit A:  Support

Our support is focused on three main areas:  the security, availability, and performance of your client’s Microsoft solution.  Our support does not include explaining the features of the solution, configuring the solution for your client’s organization, or training their users on the solution.  


24x7 Support contact information:


(978) 946-5713   or


support@projecthosts.com

1. Response Time:  Our Network Operation Center (NOC) is staffed 24x7, so when you call the number, you will be able to talk with a person immediately.

2. Ticketing System:  Project Hosts has a trouble ticketing system in place that allows efficient management of any escalations that may be required to resolve an issue as quickly as possible.  In the ticketing system, issues are categorized as follows:

a. Emergency.  This is for site down or pending site down situations.  It applies to situations that will affect all users in the deployment.

b. Change.   This is to change some configuration of the environment.  For example to request a restore of the previous day’s database backup.

c. Upgrade.  This is to install some new software or integrate with another location.

3. Resolution Time:  The time required to resolve an issue varies depending upon the nature and severity of the issue.  Standard resolution times are:

a. Emergency:  0 – 2 hours

b. Change.   2 – 4 hours, or possibly more depending on the nature of the change. 

c. Upgrade.  Project Hosts typically requires 5 business days to implement an upgrade, but more time could be required, depending on the nature of the upgrade.  

In addition to responding to your support requests, Project Hosts is monitoring your environment 24x7 to identify and respond to issues before they become a problem.

We believe that world-class support is the cornerstone of our business and have implemented systems that allow us to deliver it to you.

If you have any questions or feedback, please email us at:


support@projecthosts.com
Exhibit D 

to Project Hosts Agreement:  Service Level Agreement

99.9% Application Availability

Any terms defined in the Agreement shall have the same meaning in this Service Level Agreement (“SLA”) as in the Agreement. In the event that any provision of this SLA and any provision of the Agreement are inconsistent or conflicting, the inconsistent or conflicting provisions of this SLA shall be and constitute an amendment of the Agreement and shall control, but only to the extent that such provision is inconsistent with the Agreement.

SERVICE LEVEL GUARANTEE DEFINITION

Project Hosts shall use commercially reasonable efforts to maintain 99.9% Application Availability for Client-purchased Covered Applications.  The following definitions shall be used:

• “Client”: Partner or Partner’s Customer for a Deployment.

• “Application Availability”. Defined as Covered Applications functioning as intended without any significant interruption.

• “Credits”. Based upon the actual duration of the interruption of Service, measured from the issuance of a trouble ticket with the Project Hosts Network Operations Center (“NOC”) to the restoration of the impacted service.

• “Covered Application” Consists of those applications listed below

Covered Applications

The covered applications for each Deployment shall be the applications listed in the Exhibit B for that Deployment

REPORTING

Partner will be entitled to credit(s) as outlined below if the Partner: (1) provides written notice to Project Hosts of the circumstances giving rise to this credit request, (2) provides such written notice within five (5) days after the last day of the month within which Project Hosts failed to comply with the applicable SLA, and (3) identifies the relevant trouble ticket(s) relating to the SLA for which Partner seeks credit(s), including the date and time on which the trouble ticket was opened and closed. For any billing month in which Project Hosts fails to meet the above guarantee, Partner will receive one credit, based on the credit structure below.

CREDIT POLICY

If Project Hosts fails to meet 99.9% Application Availability for any of the Covered Applications for any Deployment in any given month, Project Hosts will, as Project Hosts’ sole obligation and Partner’s sole and exclusive remedy for failure to meet the foregoing guarantee, and subject to the “Exceptions to the Credit Process” listed below, credit Partner’s account according to the following assurance schedule.  Each Deployment will be considered separately, so that if one Deployment failed to meet the foregoing guarantee, but other Deployments did meet the guarantee, then credits will only be given relative to the fees in the Deployment that did not meet the guarantee.

	Application Availability
	Credit

Percentage of the total fees for a given Deployment, due to Project Hosts for that calendar month. The total credit from all Service Level Guarantees are not to exceed 33% of such fees due to Project Hosts for that calendar month

	Uptime of 99.9% or higher (Less than 43 minutes of downtime)
	No Credit



	Uptime of 99.0% - 99.9% (Between 43

and 432 minutes of downtime)
	1%



	Uptime of 98.0% - 98.9% (Between 432 and 864 minutes of downtime)
	2%



	Uptime of 97.0% - 97.9% (Between 864 and 1296 minutes of downtime)
	4%



	Uptime of 96.0% - 96.9% (Between 1296 and 1728 minutes of downtime)
	6%



	Uptime of 95.0% - 95.9% (Between 1728 and 2160 minutes of downtime)
	10%



	Uptime of less than 95.0% (more than 2160 minutes of downtime)
	15%




CREDIT EXCEPTIONS

A.
If at any time the customer is in default under the Agreement, then the customer will not be entitled to any service credits."

B.     Credit will not be issued under this Service Level Guarantee for any covered outage that, as determined by Project Hosts in its reasonable judgment, results from:

1. 
Time required to complete database server "fail-over";

2. 
Downtime due to Client-initiated changes whether implemented by Client or Project Hosts on behalf of Client;

3.   Downtime caused as a result of the Client exceeding system capacity;

4.   Downtime due to Client required operating system software revisions and hardware/software configurations that are not Project Hosts tested and approved;

5.   Downtime due to problems caused by Client-supplied Web site content or software (e.g. faulty CGIs or third party applications);

6.   Downtime due to Client failure to adhere to Project Hosts’ change management process and procedures;

7.   Downtime due to the acts or omissions of Client, its employees, agents, third party Project Hosts or vendors, or anyone gaining access to Project Hosts’ network or to the Client’s Web site at the request of Client;

8.   Downtime caused by Acts of God or natural disasters;

9. Any event or condition not wholly within the control of Project Hosts; and violations of Project Hosts’ Usage Policy;

10. The negligence or willful misconduct of Client or others authorized by Client to use the Services provided by Project Hosts;

11. Any failure of any component for which Project Hosts is not responsible, including but not limited to all Client-provided or Client-managed electrical power sources, networking equipment, computer hardware, computer software or web site content;

12. Any failure of Client-provided local access facilities;

13. Any scheduled or emergency maintenance up to an accumulated total of 24 hours per month;

14. Any failures that cannot be corrected because the Client is inaccessible.
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